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STATEMENT OF THE | SSUES

determ nation are: Wether Respondent, as

the Division Chief of the Energency Medical Services Division

for the Mam Dade Fire and Rescue Departnent, violated

Subsections 112.3135(2)(a) and 112.313(6), Florida Statutes, by

advocating for the appoi ntnent, enploynent, pronotion or



advancenent, of his brother within that Departnent, and, if so,
what is the appropriate penalty.

PRELI M NARY STATEMENT

On June 6, 2000, the Florida Comm ssion on Ethics issued an
order finding probable cause to believe that Respondent,

Donal d Janes, while a Division Chief of the Emergency Medi cal
Services Division for the Mam Dade Fire and Rescue Depart nent
(the "Departnent™), violated Subsection 112.313(6), Florida
Statutes, by advocating for his brother to be selected for a
position in the Departnent. Additionally, the Florida

Comm ssion on Ethics found that there was probable cause to
bel i eve that Respondent viol ated Subsection 112.3135(2)(a),
Florida Statutes, by advocating the appointnment, enploynent,
pronotion, or advancenent of his brother in or to a position in
t he Departnent in which he was serving or over which he
exercised jurisdiction or control.

The case was forwarded to the Division of Adm nistrative
Hearings for assignnment to an Adm nistrative Law Judge on or
about October 5, 2000. On Cctober 18, 2000, the case was set
for final hearing on January 23-25, 2001; reset for January 17-
19, 2001; and, after a notion for continuance, set for final
hearing on April 11-13, 2001

At the final hearing, the Advocate called eight w tnesses:

Davi d Janes, Robert David Paulison, Patricia Frosch, Janes J.



Brown, John Mbore, Stan Hills, Gary Rai ney, and Respondent,
Donal d Janmes. The Advocate offered 21 exhibits, AEl-AE21, that
were received into evidence. The Advocate also offered the
deposition of Respondent, AE22, but the deposition was not
admtted into evidence. Respondent testified on his own behalf
and offered fourteen exhibits; five of Respondent's exhibits,
RE1-2, RE4-6, were received into evidence, but Respondent’s
Exhi bits RE3 and RE7-RE14 were not received into evidence.

The Transcript of the final hearing was filed on May 23,
2001. It was agreed at the close of the final hearing that
proposed recommended orders would be filed by July 31, 2001.
Both parties filed Proposed Recommended Orders.

FI NDI NGS OF FACT

1. The Departnent is a departnent within M am - Dade
County, and Respondent, as an enpl oyee of the Departnent, is a
M am - Dade County enpl oyee paid by M am -Dade County (“County”).

2. Respondent has been an enpl oyee of the Departnent for
approxi mately 25 years.

3. In February and March 1999, Respondent was Divi sion
Chi ef of the Enmergency Medical Services Division for the
Departnment. He was transferred to the Communi cati ons Divi sion,
effective April 5, 1999, where he currently serves as Division

Chi ef of Communi cations for the Departnent.



4. Respondent is currently an enpl oyee of an “agency” and
was an enpl oyee of an “agency” within the neaning of the Code of
Ethics for Public Oficers and Enpl oyees, Part 111, Chapter 112,
Florida Statutes, while serving as Division Chief of the
Departnent’s Energency Medi cal Services Division.

5. Respondent is subject to the provisions of Subsection
112.313(6), Florida Statutes, for his acts or om ssions during
his tenure as Division Chief of the Departnent’s Energency
Medi cal Services (“EMS’) Division. As a Division Chief for the
Department, Respondent is subject to laws, rules and regul ations
governi ng County enpl oyees, including State ethics | aws and
County and Departmnent rules and regul ati ons regardi ng nepotism
hiring, pronotion, and advancenent of enployees within the
Depart nent.

6. As a Division Chief for the Departnent, Respondent was
expected to be familiar with State ethics | aws and County and
Departnent rul es and regul ati ons regardi ng nepotism hiring,
pronotion, and advancenent of enployees within the Departnent.

7. In February 1999, there was a vacancy for the position
of Emergency Medical Services Oficer in Charge (“EMS-A C')
wi thin the Departnent.

8. The EM5-O C position is a second-in-comand staff
position within the Department’s EMS division that reports

directly to the EMS Division Chief.



9. The EM5-O C position is a position subject to the terns
and conditions of the Collective Bargaining Agreenent between
M am - Dade County and the Dade County Association of Fire
Fighters, Local 1403 ("the Union").

10. Vacancies for Departnent positions subject to the
Col | ective Bargai ning Agreenent are filled by a process known as
the “bid system” Applicants for vacancies submt "bids,"
listing in order of preference, positions for which they are
appl yi ng.

11. The bid systemis a nmethod adm nistered by the
Departnent that allows Departnent enployees to vie for positions
on a conpetitive basis. Mst operational positions are filled
based purely on seniority, but the higher |evel staff positions,
such as the EM5-O C position, are usually filled after conparing
qualifications. The job description for the particul ar vacancy
listed in the Position Vacancy Announcenent outlines the
criteria, certifications, and requirenments for a position.

12. Division Chiefs are responsible for the content of job
descriptions for vacancies within their respective divisions for
inclusion in the Position Vacancy Announcenent.

13. As Division Chief of the Departnent’s EMS Divi sion,
Respondent was responsible for reviewng the job description for
the EM5-O C Position already on file with the Departnent and

maki ng any appropri ate changes.



14. The Position Vacancy Announcenent is conpiled twice a
year and contains job descriptions for vacancies submtted by
the various Departnent Division Chiefs for positions within
t heir divisions.

15. Article 14.3 of the Collective Bargai ni ng Agreenent
provi ded as foll ows:

Where Departnent requirenments provide for an
eval uation of applicants [sic]

qual i fications, evaluation of job
performance, witten test, and denonstrated
abilities to performin the position sought,
qualifications will be relevant to the
position bided. A witten description of
those qualifications will be provided to
Local 1403, two (2) weeks prior to the bid
announcenent. The same criteria wll be
applied equally to each bidder in
establishing the relative ranking. Tine-in-
grade will be a major consideration in

maki ng sel ecti ons anong those bidding. |If
all qualifications are equal, the nost
senior person wll receive the award. 1In

t he event enpl oyees were hired or pronoted
on the sane date, tine-in-grade seniority
for bid purposes will be determ ned by the
enpl oyee’s position on the eligibility list.

16. Pursuant to the witten policies and procedures of the
Departnent, the Fire Chief is the Director of the Departnent and
is vested with the authority to hire, pronote, transfer, and
assign individuals to positions within the Departnent.

17. It is the long-standing custom and practice of the

Department for its Division Chiefs to make the initial selection



regardi ng the best applicant anong those bidding for staff
positions within their divisions.

18. The Departnent’s Director, Fire Chief R David
Paul i son, expects his Division Chiefs to recomend to himtheir
choi ce from applicants who apply for staff |evel positions such
as the EM5-O C position.

19. By virtue of his position as EMS Division Chief,
Respondent woul d have been del egated the initial responsibility
of selecting the person to fill the EMS-QO C Position, subject to
approval by the Fire Chief.

20. Al bids are "worked" at a bid working neeting of
Di vision Chiefs and sel ect adm nistrative personnel. 1In
addition to Respondent’s authority to recomend by virtue of his
position as Division Chief, the evidence al so suggested that
Respondent and ot her participants of the group at the bid
wor ki ng neeting were expected to provide input into the process
and deliver a solution in the formof recomendations to fil
the job vacanci es.

21. There are three different criteria for selecting
individuals to fill position vacancies within the Departnent.
Most operations vacancies are filled based solely on seniority.
For vacancies in Rescue, as Driver Operators, at the airport, on
the Air Truck, and in a Hazardous Materials Unit, applicants

must neet certain mninmumqualifications, such as having a



particular certification or driver's license. O the applicants
havi ng the m nimum qualifications, the nost senior applicant
wll be selected. The overwhelm ng majority of positions are
filled using these two criteria. The position vacancy at issue
inthis case, EM5-OC, is a forty-hour admnistrative staff
position, and unli ke the other position vacancies nentioned, is
all owed to be awarded based on a third criteria, the nost
qual i fied applicant.

22. The position vacancy announcenent for the EMS-O C
position issued by the Departnment on February 12, 1999
(effective February 22, 1999), provided as follows:

This Position is responsible to the EMS

Di vision Chief for the coordination of on-
goi ng operational training activities of the
EMS Bureau and will replace the Division
Chief in his absence. It is an

adm nistrative staff position responsible
for planning, organizing and inplenenting
various activities of the Division to

i ncl ude the direct supervision of 12 EMS
Capt ai ns and 2 EMS research and devel opnent
i eutenants. The EMS-OC will ensure that
all EMS related training needs are nmet for
the license re-certification of al
paranedi cs and EMIs. This position wl|

al so serve as the liaison with other Fire
Depart ments, EMS Bureaus, physicians and
hospitals, and will assist the EMS Division
Chief in systens research, operationa

anal ysi s, budget preparation, managi ng

di vision projects and serve as Protocol
Commi tt ee Chai r man.

Qualifications: Requires State Paranedic
Certification and Fire Departnent Protoco



Certification. Mist currently hold the rank
of Chief Fire Oficer.

Per sons seeking this position nust have
know edge of applicable HRS rul es and
regul ati ons; possess strong verbal and
witten comunication skills; denonstrate a
conpr ehensi ve under st andi ng of depart nment
EMS policies and procedures and be able to
effectively prioritize and organi ze work
assignnents. Familiarity or experience in
t he devel opnent of organi zational policies,
st andard operating procedures and nedi cal
and/or adm nistrative protocols is a nust.

Proficiency in the use of personal conputer
is a requirenent of the position.

A resune of any training, experience,
education or certification and a sumary of
practical experience that can serve to
substantiate the skills, know edge and
abilities listed for the position nust be
attached to the Assignnent Preference Form
for consideration when awardi ng the bid.
Preference will be given to the nost
qgual i fied applicant.

The work schedule for this position is four
10- hour days per week.

The new roles and responsibilities of this
position require that interested personnel
nmeet with the Emergency Medical Services

Di vision Chief prior to the bids being
awarded. This may be acconplished by phone
if necessary. The purpose of this neeting
will be to answer any questions the bidder
may have, discuss the direction and

phi | osophy of the EMS Division and di scuss
t he know edge, skills and abilities of the
applicant. The EMS Division Chief will neet
with the bidder on duty if needed. Please
call between 8AM and 4PM to schedule this

i nterview.



23. Some time prior to the bid working neeting, perhaps
several nonths, Respondent |earned fromhis brother, David
Janes, who was al so a Departnent enployee, that David Janes was
going to bid the EM5-O C position vacancy. Respondent was
know edgeabl e of anti-nepotism and ethics | aws; and recogni zi ng
that this presented a potential conflict, Respondent advised his
i mredi ate superior, Chief Janmes J. Brown, of the potentia
conflict. This was done by a tel ephone conversation, by e-mail,
or both. 1In the sanme conversation, Respondent rem nded Chi ef
Brown of previous conversations they had had regardi ng David
James' involvenent in two previous bids for the sane position
In the previous bids, both Respondent and David Janes believed
t hat David Janmes had not been treated fairly.

24. After being notified of the potential conflict,
Respondent and Chi ef Brown agreed that Chief Brown woul d make
the selection for the EM5-O C position vacancy. Neither told
Fire Chief Paulison that Chief Brown, instead of Respondent, was
going to make the selection for the EM5-O C position vacancy.

25. The EM5-Q C position was an advancenent or pronotion
over the job that David Janes held at the tine. It was a
coveted position that allowed those who held it to be paid nore
than a Division Chief. It had nore responsibility and
adm ni strative duties, and paid approximately $5,000 a year nore

than the position that David Janmes held at that tine.
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26. In March 1999, David Janmes, Aubrey Fisher and Ronald
Adki nson, who were all Departnent enployees at the tineg,
subm tted applications consisting of Assignnent Preference
Sheets with attached résunés (collectively “bids”) for the EM5-
O C position vacancy.

27. After the bids were submtted, but prior to the bid
award, David Janes and Aubrey Fi sher contacted Respondent and
Respondent di scussed with themthe duties of the position and
answered questions the two applicants had. Respondent did not
review the résumes of any EMS-QO C position vacancy applicant.
Respondent explained at the final hearing that since he took
hi msel f out of the process, there would be no need to review
applicants’ résunes.

28. Al though Respondent talked with Aubrey Fisher and
Davi d Janmes, Respondent did not conduct an interview with them
to discuss their know edge, skills, and abilities in connection
with their applications for the EM5-O C position as provided in
the job description. |In Respondent’s view, an interviewto
di scuss the know edge, skills and abilities of the applicants
was not necessary. Respondent was personally famliar with both
Davi d James and Aubrey Fisher.

29. Respondent testified that he did not tailor the

interview process to avoid nepotism but rather conducted his

11



di scussions with the applicants in accordance with his
experience as a Division Chief who conducts prebid interviews.

30. The process in which position vacancies within the
Departnment are awarded, including the EMS-O C position vacancy,
is known as the “bid awards process.” As part of this process,
the “bid working neeting” is held at the Departnent where
deci si ons regardi ng which applicants have been selected to fil
t he various vacanci es are announced. Bid worksheets are then
prepared at this neeting, listing the applicants chosen, which
are then submtted to the Fire Chief. The official certified
bid awards list is issued upon approval of the Fire Chief.

31. On February 22, 1999, a nenorandum was distributed to
all of the Departnent’s Division Chiefs, including Respondent,
announci ng that the bids would be “worked” on Thursday,

March 11, at 8:00 a.m in the Director’s Conference room and
stating, in part, that “Division representatives nust be on tine
and have authority to nake decisions w thout counsel on who wl|
be awarded a bid for their D vision.”

32. On the norning of March 11, 1999, Chief Brown
approached Respondent at the bid working neeting and asked him
"How was the selection process made, was it seniority or was it
nmost qualified?" This surprised Respondent because it indicated
to himthat Chief Brown had not read the Position Vacancy

Announcenent .

12



33. Prior to the start of the bid working neeting, Chief
Brown revi ewed the résunés submtted by Aubrey Fisher, David
Janes, and Ronal d Adki nson for the EM5S-O C position vacancy.
After reviewing the résunmes, Chief Brown deternined that al
three applicants were essentially equally qualified. So he
"fell back on what had been the determning factor in a | ot of
situations, that was seniority,” and awarded the EMS-QO C
position to the nost senior, Aubrey Fisher.

34. The bid working neeting began at 8:00 a.m on the
norni ng of March 11, 1999, in the Director’s conference room
There were approximately 12 to 25 people at the bid working
nmeeting, including: Respondent; Special Assistant John More,
who was coordinating the neeting; Managenent Representative
Patricia Frosch; Labor Representative Stan Hills; a nunber of
Di vision Chiefs; and others who had an interest in the bid
process. Mnents before the bid working neeting began, Chief
Brown told John Moore of his decision and asked John Moore to
make the announcenent at the neeting. Chief Brown then left the
room

35. At the beginning of the bid working neeting, John
Moore told the individuals filling out the bid worksheets of
Chief Brown’ s selection of Aubrey Fisher to fill the EM5-QO C

position. Respondent only heard the announcenent “out of one

13



ear” because he was not really paying attention, but rather was
readi ng a newspaper.

36. Realizing that Aubrey Fisher had been sel ected,
Respondent stated to those present that he had a problemw th
Aubrey Fisher’s selection. Respondent becane visibly angry and
upset and stated words to the effect that his brother had been
"cheated" or "screwed" again.

37. Patricia Frosch, left the room found Chief Brown, and
brought Chief Brown back into the room whereupon Respondent
told Chief Brown that his decision was wong, and asked how t he
bid had been assigned. Soneone suggested that Respondent and
Chi ef Brown take their discussion out of the conference room
whi ch they did.

38. Respondent and Chief Brown continued their discussion
during whi ch Respondent nentioned the qualifications of his
brother. Chief Brown told Respondent that, based upon his
review of the résunmés, the applicants were equally qualified,
and that when two people were equally qualified, the position
goes to the senior person. But Respondent stated, “J.J., that’s
ridiculous, David has a bachelor’s degree in public
adm ni stration, he's been a Division Chief of numerous areas
within this Departnment and has served those positions well. He
has nunmerous semi nars. He's taught at the Executive Devel opnent

Acadeny for the International Association of Black Fire

14



Fi ghters, he has a nunber of years in the area in finance.

J.J., excuse ne, Fisher can’t hold a candle to this man.” Chief
Brown bel i eved Respondent was sincere in his belief that the

rul es had been inproperly applied and that the nost qualified
applicant had not been sel ected.

39. Respondent attended the bid working neeting in his
official capacity as a Division Chief.

40. If not for Respondent’s official position as a
Di vision Chief and the respect Chief Brown had for Respondent,
Respondent woul d not have had an opportunity to chall enge Chief
Brown’s decision at the tinme or in the manner in which he did.

41. Chief Brown gave Respondent’s comrents nore credence
because Respondent was the EMS Division Chief and because he and
Respondent had served together for nore than twenty years and he
knew Respondent to be a sincere, good, "by the book," man.
Respondent’ s comments affected Chief Brown’ s decision to
recommend Aubrey Fisher and caused Chief Brown to refer the
matter to Fire Chief Paulison.

42. By his comments to Chief Brown, Respondent was clearly
advocating for the selection or reconmendati on of his brother
over the selection or reconmendati on of Aubrey Fisher. Wth the
exception of his nonentary outburst at the bid working neeting

and foll ow ng discussion with Chief Brown, Respondent nmade no

15



other attenpts to advocate the selection or recommendati on of
hi s brother.

43. Respondent believed that his comrents to Chief Brown
were directed to the fact that the bid award was not nmade to the
nost qualified applicant as required by the terns of the
Posi tion Vacancy Announcenent.

44, Chief Brown eventually stated that if Respondent felt
that strongly about it he would take the issue to the Fire
Chief. In response, Respondent said sonething to the effect of,
“That’s all | want.”

45. Chief Brown then took the issue to Fire Chief
Paulison. At that tine, Chief Brown did not tell the Fire Chief
that he recommended Aubrey Fisher. Rather, he told the Chief
that there was a controversy between the sel ection of Aubrey
Fi sher and Davi d Janes.

46. Respondent did not return to the bid working mneeting,
as he had no other vacant positions in the EMS division.
Respondent then tel ephoned his brother and advi sed hi mthat
Chi ef Brown had recommended Aubrey Fisher for the EM5-Q C
posi tion vacancy.

47. After considering the three applications with staff,
Chi ef Paul i son decided that David Janes was the nost qualified

and gave the job to Respondent’s brother, David Janes.

16



48. |f Respondent had not chal |l enged Chief Brown’s
decision to reconmmend Aubrey Fisher on March 11, 1999, there is
a probability that Chief Brown’s recomendati on woul d have st ood
and Aubrey Fisher woul d have been selected to fill the EMS-O C
position vacancy. Recommendations fromthe bid working neeting
are generally accepted by the Fire Chief.

CONCLUSI ONS OF LAW

49. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. Subsection 120.57(1), Florida Statutes.

50. Section 112.322, Florida Statutes, and Rule 34-5.0015,
Fl ori da Admi nistrative Code, authorize the Florida Conm ssion on
Et hics to conduct investigations and to make public reports on
conpl ai nts concerning violations of Part |11, Chapter 112,
Florida Statutes (the Code of Ethics for Public Oficers and
Enpl oyees) .

51. The burden of proof, absent a statutory directive to
the contrary, is on the party asserting the affirmative of the

i ssue of the proceedings. Departnent of Transportation v.

J.WC Co., Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); Balino v.

Departnent of Health and Rehabilitative Services, 348 So. 2d 349

(Fla. 1st DCA 1977). In this proceeding, it is the Conm ssion,
through its Advocate, that is asserting the affirmative: that

Respondent vi ol ated Subsections 112.3135(2)(a) and 112. 313(6),

17



Florida Statutes. Therefore, the burden of establishing by

cl ear and convincing evidence the el ements of Respondent’s

violations is on the Comm ssion.

52.

I n Re:

As noted by the Suprenme Court of Florida:

[ C]l ear and convi nci ng evi dence requires

t hat the evidence nust be found to be
credible; the facts to which the w tnesses
testify nust be distinctly renenbered; the
testimony nust be precise and explicit and
the wi tnesses nust be | acking in confusion
as the to facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

Davey, 645 So. 2d 398, 404 (Fla. 1994), quoting

Slonmowi tz v. Wl ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

53.

Subsection 112.3135(2)(a), Florida Statutes, provides

inits pertinent part as follows:

A public official may not appoint,
enpl oy, pronote, or advance, or advocate for
appoi nt rent, enpl oynent, pronotion, or
advancenent, in or to a position in the
agency in which the official is serving or
over which the official exercises
jurisdiction or control any individual who
is arelative of the public official. An
i ndi vi dual nmay not be appoi nted, enployed,
pronoted, or advanced in or to a position in
an agency if such appoi ntnent, enploynent,
pronotion, or advancenent has been advocat ed
by a public official, serving in or
exercising jurisdiction or control over the
agency, who is a relative of the individual
or if such appointnment, enploynent,
pronotion, or advancenent is made by a

18



col | egial body of which a relative of the
i ndi vidual is a nmenber.

54. In order to establish a violation of Subsection
112. 3135(2)(a), Florida Statutes, the foll ow ng el enents nust be
proved:

1. Respondent nust have been a public
of ficer or enpl oyee in whomwas vested the
authority by law, rule or regulation, or to
whom t he authority had been del egated, to
appoi nt, enploy, pronote or advance
i ndi vidual s or to reconmend individuals for
appoi nt nent, enploynent, pronotion or
advancenent in connection with enploynent in
an agency, including the authority as a
menber of a collegial body to vote on the
appoi ntnent, pronotion or advancenent of
i ndi vi dual s enpl oyed by Respondent's agency.

2. Respondent mnust have appoi nted,
enpl oyed, pronoted or advanced, or advocat ed
for appoi ntnment, enploynent, pronotion or
advancenent, a relative of Respondent.

3. Such appoi ntnent, enploynent, pronotion
or advancenent, or advocacy for same, nust
have been in or to a position in the agency
in which Respondent was serving or over
whi ch Respondent exercised jurisdiction or
control.

55. It is clear that David Janes was a “relative” of
Donal d Janes. Subsection 112.3135(1)(d), Florida Statutes
(“brother” included in definition of “relative”).

56. Both Respondent and his brother, David, were enpl oyees
of M am - Dade County which is an “agency” wthin the nmeani ng of
Subsection 112.3135(2)(a), Florida Statutes. Subsection
112.3135(1)(a)4, Florida Statutes (“county” included in

definition of “agency”).
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57. Respondent was the EMS Division Chief within the
Department and thus serving in or exercising control over the
“agency” in which his brother, David Janes, had applied for the
EMS- O C position.

58. The EMS-A C position for which David Janes applied was
an advancenent or pronotion. It was a coveted position within
t he Departnent that allowed those who held it to make nore than
a Division Chief. It had nore responsibility and adm nistrative
duties, and paid approximately $5,000 a year nore than the
position that David Janes held at that tine.

59. Respondent was a “public official” within the neaning
of Subsection 112.3135(2)(a), Florida Statutes, when he nade the
comments during and i medi ately after the bid working nmeeting on
March 11, 1999.

60. The term "public official" is defined by Subsection
112. 3135(1)(c), Florida Statutes, as:

[Aln officer, including a nenber of the

Legi slature, the Governor, and a nenber of

t he Cabinet, or an enpl oyee of an agency in
whomis vested the authority by law, rule,

or regulation, or to whomthe authority has
been del egated, to appoint, enploy, pronote,
or advance individuals or to reconmend

i ndi vi dual s for appoi ntnent, enploynent,
pronotion, or advancenment in connection with
enpl oynment in an agency, including the
authority as a nenber of a collegial body to

vote on the appointnent, enploynent,
pronotion, or advancenent of i ndividuals.
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61. Wthin the Departnent, Division Chiefs have been
del egated authority and are expected to sel ect and recomend
candidates to fill position vacancies within their division.
Wil e not reduced to witten policy, this authority is derived
from |l ong-standi ng Departnent custom practice and procedure.

62. Respondent initially renmoved hinmself fromthe
sel ection process reflecting appropriate concern that his
i nvol venent would violate anti-nepotisml|aws. However, he did
not conpletely disassociate hinself fromthe process. He
rem nded Chi ef Brown of discussions they had previously had to
the effect that his brother had not been treated fairly in two
previous bids for the EM5-O C position vacancy. He nmet with his
brot her and another applicant in a neeting called for by the
EMS- O C Position Vacancy Announcenent. And, unfortunately, he
elected to attend the bid working neeting, even though the EV5-
O C position vacancy was the only position vacancy in which his
di vi si on was i nvol ved.

63. "Advocate" is not defined in the statute, but, its
meani ng i s clear and unanbi guous. "Advocate" is defined in the

Anerican Heritage Dictionary (2000) as "to speak, plead, or

argue in favor of." If statutory terns are to be given their

ordinary nmeaning as stated in Gty of Mam Beach v. Gl but, 626

So. 2d 192, 193 (Fla 1993) then Respondent clearly advocated for

his brother in the interaction he had with Chief Brown after
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Respondent | earned that Chief Brown had not reconmended his
brother for the EMS-O C position vacancy.

64. Even though he had ostensibly renoved hinself fromthe
sel ection process, by attending the bid processing neeting,
chal I engi ng Chi ef Brown's decision and advocating his brother
for the EM5-O C position vacancy, Respondent clearly reasserted
t he del egated power to pronote or advance he had as a Division
Chi ef .

65. Also relevant to these proceedings is Subsection
112. 313(6), Florida Statutes, which provides:

M SUSE OF PUBLIC PCSITION. No public
of ficer, enployee of an agency, or | ocal
governnent attorney shall corruptly use or
attenpt to use his or her official position
or any property or resource which may be
within his or her trust, or performhis or
her official duties, to secure a speci al
privilege, benefit, or exenption for
hi nsel f, herself, or others. This section
shal |l not be construed to conflict with
Section 104. 31.

66. The term"corruptly” is defined by Subsection
112.312(9), Florida Statutes, as foll ows:

"Corruptly” nmeans done with a w ongful
intent and for the purpose of obtaining, or
conpensati ng or receiving conpensation for,
any benefit resulting fromsone act or
om ssion of a public servant which is
i nconsi stent with the proper perfornmance of
his or her public duties.
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67. In order to establish a violation of Subsection
112.313(6), Florida Statutes, the follow ng el enents nust be
proved:

1. Respondent nust have been a public
of fi cer or enpl oyee.

2. Respondent mnust have:

(a) used or attenpted to use his
of ficial position or any property or
resources within his trust,

(b) performed his official duties.

3. Respondent’s actions nust have been
taken to secure a special privilege, benefit
or exenption for hinself or others.

4. Respondent nust have acted corruptly,
that is with wongful intent and for the
pur pose of benefiting hinself or another
from sonme act or om ssion which was
i nconsistent with the proper performance of
public duties.

68. Respondent is an enpl oyee of an agency that is subject
to the provisions of Subsection 112.313(6), Florida Statutes,
for his acts or om ssions during his tenure as Division Chief of
the Departnent’s EMS Divi sion.

69. Respondent attended the bid working neeting in his
capacity as a Division Chief. As a result of his advocacy for
his brother, he reinserted hinself into the selection process.

70. It has not been proved by clear and convi ncing
evi dence that Respondent acted corruptly, that is, with w ongful
intent. Upon hearing that his brother had not been sel ected for

the EMS-O C position vacancy, Respondent had a sudden, enotiona

reaction. Gven his belief that his brother was the npst
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qualified applicant, that he felt that his brother had been
unfairly treated in two previous bids, Chief Brown's inquiry
monments before the bid working neeting indicating that he had
paid little attention to the responsibility of making a

sel ection, Respondent's reaction was not surprising. Respondent
chal | enged Chief Brown's decision in a sincere belief that the
proper selection procedure had not been followed, in that the
nost qualified applicant had not been selected as required by
the ternms of the Position Vacancy Announcenent. In so doing,
he, in fact, advocated his brother for pronotion, but there has
been no clear and convincing evidence that he intended to
advocate for his brother's pronotion and that his coments to
Chi ef Brown were nmade "corruptly."” Respondent's overt response
to learning that his brother had not received the bid and his
open di scussion with Chief Brown are inconsistent with wongful,
corrupt acts. In addition, Respondent initiated his own renoval
fromthe selection process and conducted hinself appropriately
until the norning of the bid working neeting.

71. The maxi num penalty that can be inposed for each of
Respondent’s violations is a civil penalty of $10,000, public
censure and reprimnd, dism ssal fromenploynment and forfeiture
of no nore than one-third of his salary per nonth for no nore

than 12 nonths. Section 112.317, Florida Statutes.

24



RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is:

RECOMVENDED t hat a final order and public report be entered
finding that Respondent, Donald Janes, violated Subsection
112. 3135(2)(a), Florida Statutes, inposing a civil penalty of
$2,500 for Respondent’s violation of the anti-nepotism
provi sions found in Subsection 112.3135(2)(a), Florida Statutes,
repri manding himfor the violation, and finding that Respondent
did not violate Subsection 112.313(6), Florida Statutes, and
di sm ssing that charge.

DONE AND ENTERED this 27th day of August, 2001, in

Tal | ahassee, Leon County, Flori da.

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the

D vision of Adm nistrative Hearings
this 27th day of August, 2001.
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COPI ES FURNI SHED

Kaye Starling, Agency Cerk

Fl ori da Commi ssion on Ethics

2822 Rem ngton Geen Circle, Suite 101
Post O fice Box 15709

Tal | ahassee, Florida 32317-5709

Janes H Peterson, |11, Esquire
Ofice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Davi d Rot hman, Esquire

Jeani e Mel endez, Esquire

Thornton & Rot hman, P. A

200 Sout h Bi scayne Boul evard

First Union Financial Center, Suite 2690
Mam , Florida 33131

Phillip C. O aypool, General Counse
Fl ori da Conmmi ssion on Ethics

2822 Rem ngton Green Grcle

Post O fice Drawer 15709

Tal | ahassee, Florida 32317-5709

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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